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PROCEEDI NGS
(10: 03 a.m)
CH EF JUSTI CE REHNQUI ST: W'l | hear argunent

now i n Nunber 02-5664, Charles Thomas Sell v. The United

St at es.
M. Short.
ORAL ARGUMENT OF BARRY A. SHORT
ON BEHALF OF THE PETI Tl ONER
MR, SHORT: M. Chief Justice, and may it please
the Court:

On Friday, this Court entered its order stating
t hat counsel should be prepared to discuss the
jurisdiction of this Court and of the court of appeals,
and cited the Cohen v. Beneficial case.

QUESTION:. M. Short, did that subject
jurisdiction come up when you were in the court of
appeal s?

MR, SHORT: It did not conme up in the court of
appeal s, Justice O Connor.

In the first --

QUESTION: It is interlocutory?

MR. SHORT: |It's a decision from-- it's a fina
deci sion under the collateral order doctrine.

QUESTION: Well, that's the issue. Is it?

MR, SHORT: That's the issue, | believe, yes.
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QUESTION: No trial has taken place?

MR, SHORT: No trial has taken place, not at
all.

| -- | believe that this Court, of course, has
jurisdiction pursuant to section 1254 because it granted a
wit of certiorari to the Eighth Crcuit Court of Appeals.
The court of appeals had jurisdiction pursuant to section
1291, providing for appeal of final decisions of the
district courts. | believe this was a final decision
pursuant to the Cohen collateral final order doctrine.

Now, while this Court has not addressed the
coll ateral order doctrine under these set of facts, the
courts of appeals that have, have unani nously concl uded
that an order approving the involuntary medication of a
pretrial detainee constitutes an appeal abl e order under
Cohen, and these cases are set forth in footnote 5, page
10 of the Governnent's brief.

In order to fall within the collateral order
doctrine, the order nust satisfy several requirenents. It
nmust concl usively determ ne the di spute question, it nust
resolve an inportant issue conpletely and separate from
the nerits of the underlying action, and it nust be
effectively unrevi ewabl e on appeal fromthe fina
j udgnent .

QUESTION:. Well, that's the question. Wuld --
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if it -- if we did not think there were jurisdiction, then
at the end of the day, if the defendant were tried, |
suppose that issue could be raised then.

MR, SHORT: Except by that tinme, Justice
O Connor, his rights will have already been infringed. He
wi Il not be able to becone unnedi cated.

QUESTION: Well, but that's not the point. The
point is whether the third requirenent has been net, that
it is effectively nonreviewable unless it's reviewed this
way. It seens to me it is reviewable.

QUESTION:. W held that in Riggins.

MR, SHORT: Riggins -- Riggins was | ooking at a
post conviction case, however, and | ooking only to see if
his trial rights had been viol at ed.

QUESTI ON:  Perhaps it depends on whether we're
tal king about the right to avoid nedication, as opposed to
the right to avoid nedication for purposes of trial, and
the latter would give you maybe somewhat nore difficulty
under prong 3, whereas the forner, the right can only be
vindicated by treating this as a final order. Wuld you
accept that, or would you say that it's final even if what
you're tal king about is the right to avoid nedication for
pur poses of standing trial?

MR SHORT: | would say on all three it woul d.

Certainly under -- under the First and the Fifth
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Amendnment s, whatever rights he would have woul d have been
infringed irreparably once he's nedicated.

QUESTION:. Well, are there -- are there no ways
to challenge that, except in the context of the crimnal
prosecution? | nean, if -- if you had objections to being
nmedi cat ed, whet her for purposes of, of making your client
capabl e of standing trial or not, if you had objections to
bei ng nedi cated, why couldn't those objections be brought
under section 1983 or in some civil action?

MR. SHORT: M reflections on that, Justice
Scalia, is, it would probably be too late. By the tinme we
brought any type of other action, | believe the Governnent
woul d have proceeded in the crimnal case and gone ahead
with the order and had hi m nmedi cat ed.

| also see filing such an actiion with another
district court, for exanple, having it defer to the court
in which the crimnal action was pending, | think there's
some -- | think there's sonme procedural problens with, by
the time that was done, Dr. Sell nmay have al ready been
medi cated, and the Court's -- we will address these issues
hopefully in our briefs that are due, that are due Friday.

QUESTI ON:  What concerns ne is, you know, the
Cohen doctrine is over half a century old.

MR, SHORT: Yes, sir.

QUESTION: It has no rooting in the text. The
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text of Congress' statute is quite absolute. W have made
in that half a century only three exceptions under the,
under the Cohen doctrine, and I"'mtruly concerned about,
about the extent to which this new exception would, would
be available to disrupt crimnal trials considerably. For
exanmpl e, a defendant, instead of challenging the, the
order initially can, can half-way through trial decide he
does not want any nedication, and then the trial has to be
post poned so that, so that the order to continue the

medi cati on can be appealed. | just see real difficulties
in running a crimnal justice systemwhen, when this kind
of an order is imedi ately appeal abl e, rather than

reviewable at the end of the crimnal case.

MR. SHORT: Again, Justice Scalia, all | can say
is, | think by the time that would be reviewed, filed, and
considered, I'mafraid Dr. Sell will have been nedi cat ed,

and again we've already, of course --

QUESTION: Well, that's perfectly true, but |
t hi nk the hypothesis offered by Justice Scalia, at |east
as | understand it, is that even if that's the case,
perhaps he has to wait till the end of the crimnal trial
in order to appeal it because our policy against piecenea
appeal s in crimnal cases has been so strict.

MR. SHORT: | do -- | do understand that, but --

and again, | think this is unreviewabl e.
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QUESTION: Do you -- do you equate it to bail
bail pending trial? |If it's denied, and the trial goes
on, you can't get it back again once the trial is over.
Is -- is that your point, with respect to once -- once
he's drugged he can't be --

MR, SHORT: Once --

QUESTION: -- restored?

MR SHORT: |It's a sinple statenent, but once
he's nedi cated he can't be unmedi cat ed.

QUESTION: | think you're confusing unrevi ewabl e
with irreversible. To be sure, it can't be reversed, but
can it be reviewed? |In the case of bail, it can't be
revi ewed, because once the trial is over, it's a npot
question. It cannot be reviewed. It's not just that it
can't be reversed, it cannot be reviewed.

But you're here asserting that this issue cannot
be reviewed. It seens to ne that's just patently false.
It can be reviewed. Your conplaint is that it can't be
reversed, but that has never been the, the Cohen
criterion.

MR, SHORT: M view, Justice Scalia, is it
can't be effectively reviewed. Once he's nedicated with
t hese drugs, whatever changes take place, these drugs are
neant to cause changes to take place. That's the purpose

of giving himthese drugs. In effect, the decision wll
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have been nmade, his mnd will have been altered, in
what ever segnent that is altered, and that cannot be
undone.

QUESTION: That is his -- if that is his
objection, and if his objection is not that ny crim nal
trial will be distorted, he should bring a separate civil
action and perhaps the court would stay the crimna
action until that one is, until that civil action is
determ ned, but it's an entirely different procedure to
cone in in the crimnal case and seek an interlocutory
appeal fromthat order, and | just don't --

QUESTION:  May | ask a question about the
back -- about the background order? Isn't it correct that
in this case the Bureau of Prisons got an order
aut hori zing themto nedicate your, your client?

MR, SHORT: Justice Stevens, that is correct.

QUESTION:  And then you got a stay of that

order?

MR, SHORT: Yeah. There was appeal -- there was

an appeal of that order, and then we filed a notion with
the magi strate judge to have a hearing as to whether or
not, as to the propriety of whether or not he should be
nedi cated, yes. That's -- that's the procedural --
QUESTI ON:  But to pursue Justice Stevens

guestion, that order was in the context of this crimnal
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case.

MR, SHORT: Yes, it was.

QUESTI ON:.  Yes.

QUESTI ON:  The Bureau of Prisons order was in
the context of this crimnal case? | -- | thought that
they ordered himto be nedi cated before -- before the
trial was -- was on the horizon. 1s that --

MR. SHORT: He was -- he was sent to the
Springfield Medical Center after being found inconpetent
under section 4241, in order to be treated to see if he
could be restored to conpetency.

QUESTION: You're going to brief this issue, so
per haps we ought to, since your tine is running out, hear
sonmething on the nerits of your --

MR, SHORT: Very well.

QUESTION:  -- case.

MR, SHORT: Very well.

The individual, of course, we are tal king about
today is Charles Thomas Sell. He's a dentist. He is a
pretrial detainee. He has not been convicted of any
crinme. In his present setting, he is neither dangerous to
hi nsel f, nor is he dangerous to others. The Governnent
W shes to nedicate Dr. Sell.

QUESTION: Is that a finding we have fromthe

| ower courts, that he is not dangerous to hinself or

10
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ot hers?

MR. SHORT: Yes, it is, Justice O Connor. The
district court made that finding, and -- and --
essentially reversing the magi strate court, and the
appel late court affirmed the district court's finding that
he was not dangerous.

The Government wants to forcibly adm nister to
Dr. Sell antipsychotic drugs solely on the chance that it
can, that it can bring himto trial on insurance fraud
charges, nonviolent crimes. Dr. Sell does not want to be
forcibly nedicated. In his own words, he said, | do not
want ny chem stry altered. M brain is working fine.

Now, Dr. Sell is legally inconpetent. He
suffers froma rare nental disorder called del usiona
di sorder, persecutory type. This is not schizophreni a.
The main feature of this disorder is nonbizarre del usions.
In other words, thoughts that are plausible, thoughts that
can conceivably cone true, probably won't. In Dr. Sell's
case, he believes the FBI is out to discredit or harm him
Excuse ne.

QUESTION:. As | take it, that's try -- that is
tied into the conpetence to stand trial because he thinks
that's why he is being prosecuted, is that it, that the
FBI is behind this?

MR, SHORT: Justice Souter, that's absolutely

11
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true.

QUESTI ON:.  Yes.

MR, SHORT: That's part of -- that's part of the
del usi on.

But another feature of this disorder is that
apart fromthe direct inpact of the del usions,
psychosoci al functioning is not markedly, markedly
i npaired, nor is the behavior odd, which nmeans that his
di sorder only affects himin a narrow, a very narrow band,
but the rest -- nost of his life he can performas a
normal person would, function in a normal manner, and as a
matter of fact --

QUESTION:  Then he should be able to stand
trial.

MR. SHORT: The problem --

QUESTION: If he's so nornal

MR, SHORT: The problem Justice Scalia, is,
because of his delusion he can't focus on the trial --

QUESTION: | see.

MR SHORT: -- on anything el se other than the
FBI .

QUESTION:.  Well, what is your solution for this
dil emma? We cannot try himfor the crinme that he's
accused of, because his mind is not working properly. He

is entitled to refuse, you say, drugs that would cause his

12
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mnd to work properly. |It's a vicious -- what -- what do
we do with hin? Do we continue to hold himw th the
inability to stand trial, not treat him because he
refuses treatnment? | -- it's just a crazy situation.

What can be done about it?

MR. SHORT: Your Honor, our -- because we feel
that he is a) nedically conpetent -- no one has ever
contended that Dr. Sell is not nedically conpetent. Dr.
Sell is perfectly able to nake his own health care

deci sions, and make his own decisions about his mnd and
hi s body, and he has nmade the decision --

QUESTION: But he's legally inconpetent, you
say --

MR, SHORT: He's legally inconpetent --

QUESTION: -- to stand trial.

MR, SHORT: Yes, but he's not nentally
i nconpet ent .

QUESTION: And is there a finding bel ow that
medication will -- there's a substantial probability he
woul d be restored to conpetence if there were nedi cation?

MR. SHORT: The standard's changed sonmewhat, but
the answer is essentially yes.

QUESTION:. And is there a finding that no | ess
intrusive alternative is available to restore himto

conpet ence?

13
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MR. SHORT: Yes, there was such a finding.

QUESTION:  And that the nmedication is medically
appropri ate?

MR. SHORT: Yes, there was --

QUESTI ON:.  Yes.

MR. SHORT: There was --

QUESTI ON:  And even under those circunstances,
you assert that there can be no nedication?

MR, SHORT: Yes. That is -- that is ny
posi tion.

QUESTION: And what is your general principle of
| aw that justifies your position?

MR, SHORT: First of all, since he is nedically
conpetent, he can nake deci sions about his own person and
body.

QUESTION: | thought that you mi ght have gone
further in your case, and to say the Governnent just has
no right to put needles into pretrial detainees?

MR SHORT: Well, on a -- at a basic |evel that
is, that is what -- we have a -- we have a nondangerous --

QUESTI ON: | nmean, they can nake the defendant
wear a hat, put on clothes, give a voice exenpt bar. This
is sonehow different. It seens to ne at |east that
ought --

MR SHORT: This is --

14
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QUESTION:  You don't exactly argue that.

MR. SHORT: This is very different, Your Honor.
W are dealing with a person who has been nerely accused
of acrime. He is nedically conpetent. He is
nondanger ous.

QUESTION:  Well, you say he's nondangerous. He
was | ater charged with attenpted nurder, wasn't he?

MR, SHORT: He was charged with that offense,
yes.

QUESTI ON:  He doesn't sound nondanger ous.

(Laughter.)

QUESTION:  So what are we supposed to do, just
do this on the hypothetical basis that he isn't, although
maybe he is?

MR. SHORT: No, Justice Breyer, not at all. The
nondanger ousness - -

QUESTION: He didn't -- he did --

MR. SHORT: The only -- the only tines -- as |
read the cases, pretrial detainees -- these are civilly
comritted people -- can be nedically adm nistered
anti psychotic drugs is if they are in the prison setting
and they are dangerous to thensel ves --

QUESTION: So a person who's in a nental
hospital, civilly commtted, and he's dangerous, going to

commt suicide or possibly kill soneone, that the doctors

15
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in that civil setting are forbidden to adm nister
psychotic drugs? That's not my understanding. |s that --

MR, SHORT: Maybe | -- maybe | --

QUESTION:  -- what you're saying?

MR, SHORT: Maybe | msstated --

QUESTION.  All right, but -- so -- but ny
guestion on this case is the following. | take it you
say, to follow the psychol ogi cal associ ation's standards,
one, the court did consider whether any nondrug therapy
could restore himto conpetence, and it answered the
guestion, no.

The court did consider whether there was a
substantial |ikelihood of success in restoring the
def endant to conpetence, and they answered, yes.

The court did consider whether the effectiveness
of the drugs clearly outweighed the risk from side
effects, and it said yes.

It also considered the effects of the Fifth and
Si xth Amendment rights to fair trial, and deci ded they
weren't enough to change the question, so it seenms to ne
that once you concede all that, they're follow ng the
ri ght standards.

So is your claimthat we should go and review
because they, although they purported to follow the right

standards they didn't really do it, in other words, going

16
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to the facts of this case, or is your claimthat those
standards that your side's am cus says are the right ones,
are not the right ones and, if so, what are?

MR SHORT: CQur viewis that, first of all we
have fundanental rights at stake here, and the Governnent
must show then, of course, a conpelling interest in
overriding those fundamental interests.

QUESTION:  But | would appreciate a direct
answer to my question.

MR, SHORT: |'msorry. Maybe | m sunderstood --

QUESTION. It seens to ne, either you have to
say that the psychol ogi cal association standards are
wong, or you have to say they're right, and if you say
they're right, then you have to ask us to say they weren't
applied correctly here, but I want to Know if you think
they're the wong ones, or if you think they're the right
ones.

MR. SHORT: [|I'mnot sure | understand the
requi rements of --

QUESTION:. Well, if you read -- if you'd sinply
read the table of contents, as |I'mcertain you have --

MR. SHORT: Ch, | have.

QUESTION: -- of the APA, the psychol ogica
association's brief, filed on your side --

MR SHORT: Yes.

17
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QUESTION: -- they have four standards, so |I'm
asking you if you think those are the right standards.

MR, SHORT: | think essentially those are the
ri ght standards.

QUESTION: Ckay. |If you think those are there
ri ght standards, do you think they were applied here?

MR, SHORT: Yes.

QUESTION: Yes, all right. Then is what you're
asking us to do, since you think they were applied, and
you don't like the answer the court came to, is what
you're asking us to do today is take those standards, | ook
to see how the court applied them and cone to the
conclusion that they applied themincorrectly, or are you
asking us to do sonething el se?

MR, SHORT: Essentially --

QUESTION: I'mjust trying to clarify --

MR, SHORT: Essentially that's it.

QUESTION: That's it.

QUESTION. And I -- | don't know why you concede
that the Governnent has this right at all. Wat gives the
Government the authority to nedicate a pretrial detainee
or soneone pretrial -- supposing they're not even in, in
custody. Can they essentially, out with a needle the day
before the trial and say, we're going to get you ready for

trial?

18
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MR, SHORT: Well, it's very possible then, of

course, |I'mnot understanding Justice Breyer's contention,
and it's ny fault. | don't concede that they can do this
at all.

QUESTION:  Well then, you think these standards

are wong. The standards -- can you come up in your
mnd --

MR SHORT: | --

QUESTION: | won't pursue this, but |I'mjust

trying to clarify what it is you want us to do. Now, cal
into your own mnd the standards of the Anerican
Psychol ogi cal Association. | read that am cus with sone
care, I'mvery interested, and it seenmed to ne simlar in
principle to the Governnent's point of view, and I want to
know, in -- though they may not think they're applied
correctly here, but what -- what -- tell ne about it.

MR. SHORT: l"msorry, | can't recall their
standards with such preci seness that | can answer that
questi on.

QUESTION:  Well, 1 thought, |ooking at your
brief, that you were asserting that the petitioner has a
right to be free from conpell ed nedication by the
CGovernment, period, per se. That's the rule.

MR, SHORT: That is ny under -- that is ny --

QUESTI ON: Page 26 of your brief. So you

19
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don't -- you don't go along with any ot her standards.
You're saying there is an absolute right to be free from
conpel | ed nedi cati on.

MR, SHORT: That is our position.

QUESTI ON: How about -- how about -- how about
vaccinating little children with a needl e agai nst
smal | pox? | guess there's no right to do that by the
Gover nnment ?

MR. SHORT: Yes, there is a right to do that.

QUESTI ON:  Oh.

MR, SHORT: The intrusion there is very nininal,
and | think the Governnent -- the governnental interest is
obviously to protect it against the spread of whatever
dis --

QUESTION: And | take it that's pursuant to the
statute, not because sone prosecutor thinks it's a good
i dea.

MR. SHORT: That's --

QUESTION:  Then you don't even agree with the
di ssenting judge in the court bel ow who said there could
be forcible nmedication for a violent crinme?

MR SHORT: | do not -- that's correct, M.

Chi ef Justice. | do not --

QUESTION. Wwell, the -- --

QUESTION: Then | wi sh you'd go back to a

20
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guestion | asked earlier that | don't think I got an
answer to. What do you propose that we do with this man?
He's been accused of a serious crime. For purposes of
this case you're willing to assune it to be the sane if he
had been accused of a violent crine.

MR. SHORT: That's correct.

QUESTION. He is -- his nmental ability is such
that he cannot be tried. The neans are available to
straighten his m nd out so that he is conpetent to stand
trial, but you say no, if he refuses that, we must respect
his wi shes. Then what do we do with hin? Do we let him
go~?

MR. SHORT: The direct answer to your question,
Justice Scalia, is --

QUESTION: Is we let himgo.

MR SHORT: -- is that you do not -- he will not
be |l et go.

QUESTI ON: Wiy not ?

QUESTI ON:  What happens to hin? You can't keep
himin prison indefinitely. | had very nuch the sane

question in mnd. As | understand it, and correct nme if
["mwong, he could not be civilly commtted, since he's
been found nondangerous.

MR, SHORT: That's correct.

QUESTI ON: | f he were found dangerous, he could
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be civilly commtted. So here he is, nondangerous, but
i nconpetent to stand trial. You -- you agree that civil
commtment was -- isn't -- isn't avail able under those
ci rcunst ances?

MR SHORT: No, | -- civil commitnent is what's
going to happen to this individual under 4241.

QUESTION:. How? How is he going to be commtted
if he's not dangerous?

MR, SHORT: Because 4241 provides that a person
who can't stand trial because they are |egally inconpetent
are referred to the sections of 4246. The director at
that facility, under section 4246, will then have to make
a determination as to whether or not Dr. Sell is a
substantial risk to persons or property of others if --

QUESTION:  And -- and you are telling us -- and
you are telling us, are you not, that he is not a
substantial risk? That -- that that may not be sonething
we accept in view of the nurder charge, but | mean, on
your theory, you are saying he's not dangerous.

MR, SHORT: Justice Souter, |'msaying there are
two different standards at --

QUESTION: No, | realize there are two different
standards, but there's -- if | understand the
representati ons you have been making to the Court about

your client, under the standard for commtnent, if he
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cannot be tried, he would not be subject to commtnent.
Am | wong?

MR, SHORT: Yes, Your Honor.

QUESTION: He would -- so are you -- are you --

MR. SHORT: He would. He would --

QUESTION:  He woul d be subject to comm tment?

MR, SHORT: He is subject to commitnent under
4246.

QUESTION: He satisfies the criteria for
conmmi t ment ?

MR SHORT: Yes, he does. He does, and --

QUESTION:  And | thought that the whole reason
why we're -- how you got to this stage is that a district
court made a finding that this man is not a danger to
hi nsel f or others, and now you want to say for purposes of
the -- your being here on that question, could he be
nmedi cat ed, because he's not a danger to hinself or others,
that finding holds, but once he avoids the trial, then he
can say, ah, but for purposes of civil comitnment I am
dangerous to nyself or others?

MR, SHORT: No, that -- that's not what w |
happen to Dr. Sell. He will then go fromthe 4241 to
4246, at which tine the director of that facility wll
have to make a determ nati on whether he is a substantial

risk to others, or property to others, if he is rel eased.
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He then has to make that certification. 1t goes to the
district court. They have to prove that by clear and
convi ncing evidence, and if they so show, he does renmain
conmmi tted.

QUESTI ON:  Yes, but you keep saying, if they
show. Are you conceding that, in fact, the evidence is
there to show it and that he will be in fact subject to --
that he will, in fact, be lawfully comm tted?

MR SHORT: No, | amnot -- | amnot --

QUESTION: Then | don't see how you' ve answered
Justice Scalia's question.

MR SHORT: No, | will tell you, fromny
experience in this case, | suspect that's precisely what's
goi ng to happen, because of what the Government's view is
of this individual.

QUESTION: No, but you --

QUESTION. Well, I -- 1 hope that's what's goi ng
to happen, but I -- but | don't know howit -- howit
conmes about with the law as you' ve described it to us.
That's -- that's ny problem

QUESTION: | have a different problem Let ne
explain to you what -- | imagine that the slogan, m nd-
altering drugs, is not a very good slogan for present
pur poses, because there are a lot of seriously ill people

whom t hese drugs do help a | ot.
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MR. SHORT: That's correct.

QUESTION: Now, if we're thinking of that class
of people, how are they any different fromthe class of
people with very, very high bl ood pressure whose lives are
at risk, and could be perhaps nedicated with bl ood
pressure medi cine. These people could be nedicated with
antidelusional nmedicine. Now, is there a difference
bet ween those two circunstances?

That doesn't answer the question, because what
I"mlooking for are the right standards to use to separate
those genuinely ill people fromothers who nay be nore
borderline, or may be | ess obviously hel ped.

Now, you don't -- | realize now you don't have
much time, but I'm-- that's what I'mstruggling with in
this case

MR. SHORT: The standard, the standard, Your
Honor, is whether or not -- and this is very basic,
whet her the person has the right to make the choice. Qur
position is that Dr. Sell has the right to nake the choice
over his nedi cal decisions.

He has had experience with antipsychotic drugs.
He took Haldol in the 1980's. He had an attack of acute
dystonia, which this Court has recogni zed as being a
serious side effect in at |east three cases, Harper,

Riggins, and MIls. He also has a psychiatrist that has
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told himthat antipsychotic drugs will not work on

del usi onal disorders, and Dr. Sell, with all due respect
to what he's charged with, is not a stupid person. He
does not want to undergo the effects of antipsychotic

nmedi cation. He is making a free choice, and with all due
respect, | think he has a right to nake that choice.

QUESTION: Do you wish to reserve your remaining
time, M. Short?

MR, SHORT: Thank you, Your Honor, | do.

QUESTION:  Very wel |.

Now, M. Dreeben, we'll hear from you.

ORAL ARGUMENT OF M CHAEL R DREEBEN
ON BEHALF OF THE RESPONDENT

MR. DREEBEN:. Thank you, M. Chief Justice, and
may it please the Court:

I'"d like to address the question of jurisdiction
first. Dr. Sell's claimshould be analyzed as having two
rel ated but distinct conmponents. One conponent of his
claimis a Harper-style objection to forcible nedication
by the Governnent in order to render him conpetent to
stand trial. The second conponent of his claimis a
Ri ggi ns-style objection to the fairness of his trial if,
in fact, he is medicated and restored to conpetence and
tried.

The Riggins-style claimis clearly not amenabl e
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to review under the collateral order doctrine. Dr. Sel
has not even been tried. There is clearly no

determ nation yet whether he can be given a fair trial

whet her he will receive one, and he nay rai se an objection
to the fairness of his trial at the conclusion of the
crimnal case and obtain reversal of his conviction at
that tinme, but the Harper-style claimis anmenable to
review under the collateral order doctrine. It deals with
aright that is effectively unreviewable if not revi ewed
now, just as this Court's cases addressing doubl e jeopardy
clainms and qualified inmunity clains are effectively
unrevi ewable if not reviewed --

QUESTION:. Well, it's not just they're
unrevi ewabl e, M. Dreeben, but it would -- | think we said
in those cases there the claimwas a right not to be
tried.

MR. DREEBEN: Correct, and --

QUESTION: Not to be tried at all.

MR. DREEBEN. -- that right would be lost if the
trial occurs. Here, one of his clains is aright not to
be nmedicated. That right will be lost if, in fact, he is
medi cat ed.

QUESTION:  Well, what if -- what if -- what if
soneone says, | claima right to be tried without this

evi dence that | want suppressed but the court has rul ed
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ot herwi se?

MR, DREEBEN. Well, that's right and that's
because the court has concluded that there is no right not
to be tried in the relevant sense w thout particul ar
evi dence that will be suppressed. Wat that reflects is a
ri ght whose renedy would be a right not to have the
evi dence used agai nst them which could include reversal
of a conviction, so that kind of a claimis reviewabl e at
the end of the case.

But taking Dr. Sell's clainms at face value, he's
saying it will violate ny First Anmendnent rights and ny
substantive due process rights to be nedicated, and those
clainms are, in a sense, independent of the main crimnal
action. Justice Scalia is correct that in a sense they
could be viewed as clains that could be brought
i ndependently, but | think under the statutory schene that
exi sts they are better brought in the context of the
crimnal case, rather than through an independent APA
action or sonme other form of action.

QUESTION:. Well, I -- 1'd be less worried if, if
all that was before us here is the up or down question
whet her you have an absolute right to refuse nedication,
and once that is disposed of, the issue goes away, but
that's not what's before us here. That is not the only

thing before us here.
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The -- there is also the question, assum ng that
you can be nedi cated, what are the criteria, and I assune
that any prisoner can make the claim | have a right not
to be nedicated unless these criteria are fulfilled, so in
every crimnal case you're going to have a pre -- with
someone who has psychol ogical difficulties, or who is
found to be not triable because of his nental state, you
have to have this prelimnary appeal all the way up before
the trial can even start. It -- it's not a one-tine
t hi ng.

MR. DREEBEN. Justice Scalia, I'ma little bit
| ess concerned about the practical consequences, although
| share the view that the delay of the crimnal case and,
nore inportantly, concretely here, the delay in starting
the nmedication is a critical problemthat results from
collateral order review, but there are two things that |
think reduce any of the costs associated with permtting
col l ateral order review

First, if this Court does settle the fundamental
guestion in favor of the Governnment and determn nes that,
on an appropriate show ng that this court defines,
nmedi cation for the purpose of restoring conpetence is
perm ssible, in the future, crimnal defendants will not
be able to assert that broad, unsettled, and inportant

| egal issue and obtain a stay of the nedication order in
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order to litigate it.

What they woul d have to show is that the actua
application of those standards to the particular facts of
the case is incorrect. That will nost |ikely be reviewed
under a nore deferential standard. Courts of appeals can
establ i sh expedited cal endars to dispose of frivolous
claims, and can weed out those clains that don't --

QUESTION: But it would certainly be a new
exception to the collateral order doctrine, would it not?

MR, DREEBEN: It would be a new exception as
applied to the particular facts of this case, but the
standards of the collateral order doctrine | think are
net, and there is --

QUESTION: Let ne ask you, if we reach the
question of what standards to apply, it doesn't fit
confortably in any setting with which we're faniliar,
strict scrutiny, rational basis test. Do you see this as
sonmewhere in between sone kind of heightened review, and
if so, what case do you think is closest?

MR, DREEBEN: Justice O Connor, | do think that
a heightened formof reviewis appropriate. | don't have
any case that has precisely articulated the correct
standard of review, but in all of this Court's substantive
due process cases, what the Court has done is bal anced the

interests of the individual in his liberty, or in this
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case in the First Amendnent concerns, against the
Government's interest in achieving the objectives that it
has.

QUESTION:  How -- how do you describe the
authority of the Governnment to nmake this order at all?
Suppose this defendant were under a voluntary comntnment
in a private institution. Could you send your guy out
there with a needle the day before the trial?

MR, DREEBEN: In order to render the defendant
conpetent to stand trial, Your Honor, the Governnent would
have to have sonme sort of a finding that would justify --

QUESTION:  Well, you have -- you have this --
this -- this case, let's assune it's this person, and only
with the hypothetical alteration that |I've given. It's
this person, he's in a private facility, voluntary
conm tment - -

MR. DREEBEN: Well, | don't think that that
makes any difference at all, Justice Kennedy.

QUESTION. All right, so what is the authority
of the Governnment to go out and force himto be nedi cated
so that he behaves the way the Governnent wants himto at
trial?

VMR, DREEBEN. Well, the Governnent's authority
here is the -- derives fromthe fact that Dr. Sell has

been indicted on serious crimnal charges, and he has
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been -- been found inconpetent to stand trial on those
charges. The Governnent will be conpletely unable to
achi eve what this Court has recognized to be the
conpelling interest in adjudicating serious crimna
char ges.

QUESTION:  Could you inoculate a materia
wi tness? You have to have a prosecution witness. He's
the key witness, but he's inconpetent. Could you force
himto be inoculated the day before the trial?

MR. DREEBEN: It's the sanme due process question
as presented here, Justice Kennedy, with the possible
difference that our interests nmay be greater with respect
to a person who has been charged than with respect to a
person who has not. Material witnesses are held all the
time wthout bail.

QUESTION: | fully understand that, and | want
to know i f they can be nedi cated and what your authority
is for doing it.

MR, DREEBEN: Well, the authority would be an
application of any principle that this Court adopts in
this case to permt us to nedicate the defendant. As |
indicated, there is a distinction between a witness and a
def endant, but here we deal with someone who has al ready
been pl aced under indictnent, which is to an -- a certain

extent a significant restriction on liberty as well as an
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i ndi cation of a paranount Governnent interest in
adj udi cating the charges.

QUESTION. Well, at -- at the very least it
seens to ne that you should have statutory authority for
doing this. Just the court thinks it's a good idea that
the wi tnesses behave a certain way and order nedication --

MR. DREEBEN: Well, | think nmaybe it's inportant
to back up and | ook at how this case cane to be before the
Court. Dr. Sell was found to be inconmpetent to stand
trial, and pursuant to statute section 4241(d) of title
18, he was commtted to the Bureau of Prisons for
treatnent to deternm ne whether his conpetency could be
restored.

In the context of that confinenment at a mnedi cal
facility, pursuant to regul ations of the Bureau of
Prisons, the Bureau of Prisons determ ned that
anti psychotic nedi cation and nothing el se was the neans by
whi ch the Governnment could restore himto conpetency.

QUESTION:  But that, that was conpetency for
trial. That's -- that's -- that's the -- that's not the
standard in the regul ations, as | understand them

MR. DREEBEN: No, the regulations do indeed
address the potential of medication for the purpose of
rendering conpetence to stand trial. That's one of the

criteria that is given to the Bureau of Prisons when it
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accepts a patient for treatnment under section 4241(d), and
the bureau in fact nade the finding that this was a
medically appropriate treatnent for a person who has the
illness, the serious delusional disorder that Dr. Sel

has, and that this treatnent had a substantial probability
of restoring himto conpetence. The --

QUESTION:. M. Dreeben, can you back up just for
a mnute, because there's a piece of this that |I'm not
clear on. | thought that before the issue of conpetence
to stand trial cane up, the Bureau of Prisons had
determ ned this nman to be dangerous to hinself or others
wi t hout nedication, and that the Bureau of Prisons was
goi ng to nedi cate hi munder the danger standard.

VMR. DREEBEN:. The administrative order, and it's
the same adm nistrative order that | referred to in
answering Justice Kennedy's question, Justice G nsburg,
does rest on both restoration of conpetency and to a
certain extent on concerns about danger.

What happened after the Bureau of Prisons
entered that order is not that it inmediately inplenented
it and began to nedicate Dr. Sell. Rather, it stayed the
order, and Dr. Sell then sought judicial reviewin the
very court that had ordered his commtnment, which is why I
think that it was appropriate for the district court to

hear this in the crimnal action rather than under sone
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separate APA action. This is the district court that had
ordered Dr. Sell confined.

The magi strate judge determ ned that the
Governnent had not nade a show ng of dangerousness, which
woul d have permtted nedi cati on under Washi ngton v.

Har per, but that it had adequately shown that nedication
was necessary in order to restore Dr. Sell to be conpetent
for trial

Dr. Sell then appeal ed that determ nation to the
district court, which entered its final decision saying
that the Bureau of Prisons could nedicate, there was a
substantial probability of restoring conpetence, the
anti psychotic nmedication was nedically appropriate
treatment for the psychotic illness that Dr. Sell had, and
that there was a reasonable |likelihood of a fair trial,
and any particularized fair trial concerns that Dr. Sel
was raising, involving effects on his denmeanor, or his
effects to relate to counsel, should be determ ned after
t he nedi cation has been adm nistered and it's been
det erm ned whether, in fact, he was restored to
conpet ence.

QUESTION:  Can we get your answer to the
guestion that Justice Scalia asked M. Short? That is,
suppose it is determned that he can't be nedicated for

t he purpose of making hi mconpetent, what happens to hinf
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MR. DREEBEN. Well, at that point, M. Short is
correct that under 4241 he would then be referred over to
the director of a nedical facility where he would be held
for confinenment to determ ne, pursuant to section 4246,
whet her, if released, he would be dangerous to hinself or
ot hers.

QUESTION. Wwell, all right, suppose he's not.
Then he goes free.

VMR. DREEBEN. And --

QUESTION:  And the question | would Iike to know
i's, suppose that you have a person who has very high bl ood
pressure, a defendant. |Is it permssible, or clearly
perm ssi ble under the law, to force himto take bl ood
pressure mnedication so that he can go to trial?

MR DREEBEN. It is not something that courts of
appeals that | have seen have had to deal with, and this
Court --

QUESTION: Al right, so we have exactly the
same question.

MR. DREEBEN: Correct.

QUESTION:  And so the question is not
necessarily about psychiatry. It's about whether or not
you can force a person to take nedicine that nmakes him
conpetent to stand tri al

MR, DREEBEN: | think it's a very particularized
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i nqui ry under the sub --

QUESTION: | don't know why it would be -- it
may or may not be --

VR. DREEBEN. Well --

QUESTION:. -- different with psychiatry, but
then the question conmes back to, assum ng we have the
ri ght standards, which are, | think you and the APA agree,
t he psychol ogi cal people, | don't see much of a difference
there between you, the |ower courts, and the -- as to the
standards if you can nedicate a conp -- if you can
nmedi cate such a person at all, and so what we know i s that
you can go to the person with high blood pressure or the
person who is seriously nentally ill, and you can nedicate
him because the Government has a good reason, where he is
going to be tried for nurder, assault, ‘et cetera, all
right.

Here we have a property crinme. |Is this still a
good reason? Suppose it were a traffic ticket? | mean,
take it this is a person whom in the absence of a
crimnal proceeding, the Governnment could not conpel to
take medication. AmI right?

Now, |'ve given you a nunber of things. |'m
trying to elicit your views on things that are of concern
to ne.

VMR, DREEBEN: Justice Breyer, the question of
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what woul d happen if Dr. Sell were living safely in free
society is obviously distinct fromthis case. There's no
authority --

QUESTION:  No, it's not obviously distinct,
because | am assuming a person who is not a danger to
hi nsel f or others is, in fact, in that position.

QUESTION:. And it's not distinct because you say
the Governnent has an interest in having himnedicated for
trial. | don't see the difference in sonmebody who is at
l'iberty and in custody.

MR. DREEBEN: | had taken Justice Breyer's
guestion to involve sonebody who's at |iberty but not
charged with a crimnal offense.

QUESTION. Al right, now, if you want to nake a
difference, fine, doit. | start out with the proposition
that a person who is wandering around a free person now
suddenly is charged. Now he says, | have very high bl ood
pressure and I won't take ny medicine, or he says, |'m
del usional and I won't take mny nedicine.

If -- can the Governnment conpel person 1 or
person 2 to do it?

VR. DREEBEN:. Yes to both.

QUESTION:  Yes. \Were it's murder and assault,
if they're about to -- a traffic ticket? No, all right.

Now - -
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MR, DREEBEN. | -- | --

QUESTION: If that's -- if that's your --

MR. DREEBEN. Justice Breyer --

QUESTI ON:  Yes.

MR. DREEBEN: -- the question that you're asking
is, how serious need the offense be in order to justify an
i ntrusion on substantive due process interests, whether
they be through psychiatric nedication or through bl ood
pressure --

QUESTION: Ch, that's exactly right, that is ny
question, because | thought that's what was at issue in
this case

MR. DREEBEN: And | entirely agree that it needs
to be a sufficiently serious offense to outweigh --

QUESTION:. What is -- what is the basis for the
Governnent ordering nedication in the case of high bl ood
pressure, where -- where | would think it doesn't
necessarily interfere with your ability to nake tria
deci si ons?

MR. DREEBEN. Well, to the extent that a person
was making a claimthat, |I'mnot nedically conpetent to go
to trial because | have high blood pressure, and if | go
totrial, I my have a heart attack and die. This
actual ly happens. People will cone into court and say,

you can't try me now because I'mtoo fragile, | have a
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serious health condition, and courts then have to bal ance.
It's essentially the sane balancing test that's at issue
in this case. They have to bal ance --

QUESTION: M. Dreeben, can | ask you a question
that |1've been trying to -- thinking about for quite a
while? |s the amount of tine he's already been in
custody, as conpared to the potential sentence he m ght
receive, relevant to the anal ysis?

VMR. DREEBEN: It may be, Justice Stevens,
relevant to the analysis to the extent that courts have
hel d that the anmount of tine that a person can be held for
treat nent under 4241(d) cannot exceed the ultinmate
sentence that they woul d receive.

QUESTION: And is that not true in this case?

MR. DREEBEN. No, it's not true in this case for
a nunber of reasons. First of all, even limting
consideration to the nedicaid fraud and noney | aunderi ng
charges, the test is the maxi mum sentence that the
def endant coul d receive as a matter of statutory |law, and
he coul d receive a sentence --

QUESTI ON: [t's the maxi mum sentence, rather
t han what the sentencing guidelines would provide?

MR, DREEBEN: Well, this Court obviously hasn't
addressed the question, and it would be free to weigh

in --
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QUESTION: But if you assunmed it was the
sentenci ng gui delines rather than the maxi num statutory
sentence, is it not true that his period of confinement
has al ready approached that, that tinme?

VMR. DREEBEN: Yes, it probably is. O course,
he's al so charged with attenpted nurder and conspiracy to
mur der char ges.

QUESTI ON:  Yes, but that was not -- that was not
part of the analysis, as | understood it, in the court of
appeal s deci si on.

VMR. DREEBEN. Well, to be --

QUESTION: It relied entirely on the financi al
crimes.

MR. DREEBEN: You're right, Justice Stevens, but
to the extent that the question is, how long can the
Governnent hold himfor treatnment, he's clearly indicted
for attenpted nurder and conspiracy to nurder charges, and
the I ength that the Governnent can hold --

QUESTION:. Well, is it critical to your position
in this case that we take into account the indictnent
for -- for -- for attenpted nurder?

VMR. DREEBEN:. No, because the Government's
position here is that any felony case is serious enough --

QUESTION: Even if the tine he's already been in

custody exceeds the tinme he would get under the sentencing
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gui del i nes?

VR. DREEBEN:. Well, again, if-- if a court were
to hold -- it's not critical to my position, because ny
position is, it's statutory maxinum |If the Court were to
hold that we're not going to | ook at the attenpted nurder
and conspiracy nurder charges, we are only going to | ook
at the sentencing guidelines sentence, and we are going to
hol d that he cannot be held for treatnent | onger than his
ultimte potential sentence, then the Court would have no
choice but to remand for treatment of Dr. Sell under 4246
to determ ne whether he should be civilly conmtted.

Those are questions that were never litigated in
any court, and are certainly not raised in the petition
for certiorari. What is raised in the petition for
certiorari is whether treatment to render a defendant
conpetent to stand trial on a nonviolent offense is a
sufficient Governnent interest.

QUESTION: May | ask this other question, just
to be sure | have your understanding on it? Has he or has
he not been getting civil -- getting treatnent during the
period of his detention?

MR. DREEBEN. He has not been getting
anti psychotic nedication. He gets --

QUESTION: I n other words, not getting

nmedicine -- | know he's not getting nedical, medicine, but
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has he been getting any other kind of treatnment for his
ai |l ment ?

MR. DREEBEN. Essentially, no, and the reason is
that there is no other formof treatnent, standing al one,
that woul d have any likelihood of success with a person
wi t h del usi onal disorder, persecutory type. This is a
serious thought disorder, interfering with Dr. Sell's
ability to rationally understand what is going on in the
world, and it's well-established in the nedical literature
that antipsychotic nmedication and nothing else is the only
thing that may hold promi se of treating the -- the ail ment
that he has. Now, the -- the --

QUESTION: M. Dreeben, may | ask you to comment
on this, on the question of nedication? One of the
argunents is that if you accept, for exanple, essentially
your standard or the psychol ogi cal association's standard,
in applying it, you cannot apply it, as it were, in gross.
You've got to apply it with reference to the specific
medi cati on which is proposed, and that was not done in
this case. | think the argunent is, it's inportant
because the effects of the various possible antipsychotic
nmedi cati ons may vary trenendously.

Wul d you coment on that argunent, that even if
we accept the standards, they -- they were not adequately

nmet here because the -- the order was not drug-specific?
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MR. DREEBEN: | -- Justice Souter, if a court
were to attenpt to nake an order drug-specific for a
patient it would be essentially ignoring the nedica
reality of what this treatnent will entail

Now, Dr. Wl fson, the treating psychiatrist, or
consulting psychiatrist at the hearing, testified that in
his view there were two particul ar nedi cations, quetiapine
and ol anzapi ne, which were likely to be the nost suitable
ones for Dr. Sell's case because of their very mninma
side effect profile, that they would have a rmuch better
chance of not inducing sedation or other side effects that
he might claimwould interfere with the fairness of his
trial.

But he explained that he did not want to be
| ocked into a particular nedication because one of his
hopes, as the psychiatrist on the case, is that Dr. Sel
woul d participate in choosing, if he had been told, he's
ordered to take nedication, which nedication he wanted to
t ake.

This is the kind of interactive process that
doctors and patients have all the tine, and for a court to
superinpose some rigid rule up front that establishes this
and only this medication can be adm nistered is --

QUESTION: M. Dreeben, isn't there sonething

short of that, though? | nean, we -- we are told that

44

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

there are the old kind of drugs that could be injected,
and the new drugs, which originally had to be taken
orally. Isn't -- that distinction between the category of
drugs, not the particular drug within that category, or
even a deci sion between sonething that's injectable and
sonmething that we'd have to force himto swallow, isn't --
isn't that kind of determ nation sonething that the --
shoul dn't -- shouldn't there be sone control over the
Government's discretion?

VMR, DREEBEN. Well, | -- 1 think the Court
shoul d be very cautious about superinposing a judicial
deci si on naki ng process on a --

QUESTI ON:  But just asking the Governnent to
identify that general class of drugs, not the court making
the decision in the first instance.

MR. DREEBEN. The -- the problemw th that,
Justice G nsburg, is that the response that an individua
patient has to a drug is individual-specific. Side
ef fects can be described in general categories, but nobody
knows what side effects will actually occur, or whether
the drugs will be effective until they've been
adm nistered, and it is not unconmon for the treating
psychiatrist to discover that a drug that may have a
wildly, you know, significant side effect in one

i ndi vi dual has none in another, and a drug that's

45

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

anticipated to be entirely successful turns out not to be
successful .

One of the newer, new generation of drugs, the
atypi cal drugs that have the nore favorabl e side effect
profiles in general may not turn out to be suitable for a
particul ar patient.

QUESTI ON:  But of course, one answer to that is,
this is sufficiently serious so that you ought to have to
cone back. |In other words, in -- in-- in -- the -- the
prem se of your argunent is that there's kind of an
either-or choice that is made here, nedicate or don't
nedi cate, but if the -- if the substan -- if a substantive
due process right is recognized, one question here is, how
serious is it, and maybe it ought to be regarded as so
serious that the Governnent woul d have to conme back

MR. DREEBEN. That would -- mght be true,
Justice Souter, if the Governnent's alternatives were
anti psychotic nmedi cati on and psychosurgery, so that the
di fference was dramatic between the two forns of treatnent
that are being proposed, but even | ooking at the, at the
cl asses of drugs that are at issue here, the atypica
drugs and the ol der generation of typical antipsychotic
drugs, there are very inportant and dramatic differences
between them but they belong to a fanmily of nedications

that are used for treatnent all the tinme, and the
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psychiatrist's understandi ng of the various range of
effects that m ght be achieved is not likely to be
enhanced by subjecting that to judicial review, nor are
the potential side effects so dramatically different that
it calls for an entirely different substantive due process
anal ysi s.

QUESTION:. May | ask you a different question
about seriousness, and | think it was raised originally by
a question fromJustice Kennedy, and I'mnot -- |'m not
sure of the facts or of your answer.

Should we treat this, assunming we are going to
recogni ze it, as sufficiently serious that the Governnent
shoul d have no power in the absence of legislation, and if
that is so, is there any |legislation that authorizes this?

MR. DREEBEN. There is legislation that
aut hori zes and requires the Bureau of Prisons to treat an
individual to attenpt to restore himto conpetency once he
has been determ ned inconpetent. That's what section
4241(d) says. Now, it does not --

QUESTION: So it's treat for purposes of
conpet ency?

MR. DREEBEN:. Correct, and it does not
specifically refer to antipsychotic nedication, but in
1984, when this |egislation was enacted, it was well known

that, for the kind of psychotic conditions that render a
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def endant inconpetent to stand trial, it's antipsychotic
medi cation or --

QUESTI ON:  But you say the Governnment can do
this even if the defendant is, is not in custody, and just
to follow this sane point, suppose a defendant not in
custody, at home, is undergoing a hunger strike and he's
going to die before the trial. Can the Governnent cone
out and force feed hinf

MR, DREEBEN: You know, Justice Kennedy, 1'll
answer that question yes, but | recognize that it involves
a very different set of considerations, because the
i ntrusion through force feedi ng of sonebody who wants to
die m ght be considered to be a very different decision
than treating an ill person's illness with nedication that
is the normthat's used to treat peoplée with these kinds
of disorders.

VMR, DREEBEN. But if -- but if your -- but if

your interest is in making the defendant stand trial, it
would -- it would seemto nme that you could per -- suppose
it was for -- | don't -- |1 -- we could play with the

hypot heti cal, and your time has about run out. | still

just don't understand your basic authority to do this at
all.
VMR. DREEBEN. Well, as a matter of the

organi zati on of Governnent, this Court has recogni zed t hat
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the ability to resolve crimnal charges through the
mechanismof a trial is a conpelling interest in
mai nt ai ni ng soci al order and peace, and in order to try
these crimnal charges, the Governnent has no option but
to attenpt to restore conpetency.

QUESTION:  What's the nost intrusive thing that
it's clear the Government can do to get the defendant
i nsi de the courthouse door?

VR, DREEBEN:. Well, it -- it's quite clear that
t he Government may seize the person and hold themin
pretrial detention, whichis a --

QUESTION:  All right, physically seizing him
shackling him | guess. Anything el se?

VMR. DREEBEN:. Not that this Court has
consi dered, but this -- this kind of nedication has to be
judged agai nst the backdrop of the nature of the intrusion
and the efficacy of the treatnent for those people who
have this kind of disorder. Virtually everyone who is
conmtted to the Bureau of Prisons' care for inconpetency
determ nati ons has sonme form of psychotic disorder that
can be treated.

There are, of course, organic problens that
cannot be treatable at all, and there are other Kkinds of
mental illness that can create this, but the statistics

that the Bureau of Prisons furnished to us in considering
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this case shows that 80 percent of the individuals who are
conmtted take these drugs voluntarily.

O the remaining 20 percent who did not, there's
a very real indication that any sort of judicial relief
has been sought through appellate review, and | think
that's because these drugs enabl e sonmeone who has serious
psychotic orders to be restored to a point of rationality
where they can neke deci si ons about what they want to do
with their life.

So instead of remmining inconpetent and perhaps
being conmtted indefinitely to a Bureau of Prisons
facility, where they nmay be warehoused w t hout any
treatment, or being released if they are not subject to
civil commtnent, so that they don't stand trial on
crimnal charges and suffer essentially no consequences,
nost i ndividuals accept the fact, particularly after an
initial round of treatnent has rendered them conpetent so
that thy can understand the benefits of this, that the
nmedi cation is the appropriate, medically sanctioned way to
deal with the disease that they have.

And when the Governnent has no nechanismto
achieve its essential interest in adjudicating crimnal
charges but for using these nedically appropriate neans,
and it can show the, the itens that have been laid out in

our brief of nedical appropriateness, no |l ess-restrictive
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alternative, and that there's a reason to expect that a
fair trial will not be precluded, the Governnment should
appropriately have the authority to override the
substantive due process interest that the defendant has
asserted and nedicate him

QUESTION: May | ask one | ast question before
your light goes off? Under the statute that provides
credit for prior custody, would this defendant's custody
in the -- count?

MR. DREEBEN:. Yes, it would, Justice Stevens.

QUESTION: It woul d, okay.

QUESTI ON:  Thank you, M. Dreeben.

M. Short, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF BARRY A. SHORT
ON BEHALF OF THE PETI TI'ONER

MR SHORT: | only have 2 minutes | need to use,
Your Honor. | amgoing to essentially conbine one of the
comments made by M. Dreeben with questions posed by
Justice Stevens.

M. Dreeben says there is a -- we are tal king,
of course by a -- about an individual -- although I
understand there's an overall concern about what the
results of this case, case are, we are tal king about

Dr. Sell specifically, and the Governnent's interest --

the Governnent states that they have a conpelling interest
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in prosecuting Dr. Sell.

Now, | do not believe the statutory maxi mumis
what -- is what guides here on the thought of how | ong has
Dr. Sell been in custody. Dr. Sell has been in custody,
except for a 5-nonth period of tinme when he was out on
bond, since May of 1997. Under any way you cal cul ate the
gui delines, and | submit the guidelines is the only way
you can calculate it, he has served nuch nore tinme than he
woul d have served had he been convicted and sentenced on
this crinme, and under these circunstances, | do not see
any conpel ling interest whatsoever on the part of the
Governnent in prosecuting this defendant, Dr. Sell

Thank you.

CH EF JUSTI CE REHNQUI ST:  Thank you, M. Short.

The case is submtted.

(Wher eupon, at 11:01 a.m, the case in the

above-entitled matter was submtted.)
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